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BellSouth Telecommunications, Inc. ("BellSouth")
respectfully submits these Comments in response to the
Public Notice released in the above referenced proceedings
on March 10, 1994.!

In the Notice, the Commission solicited fuftherépomment
on a matter that the Commission has addressed time aﬁa time
again -- customer proprietary network information ("CPNI").
In this particular instance the Commission has chosen to
focus its analysis on the customer privacy prong of its
previously adopted balancing approach to consideration of
CPNI issues. As explained below, BellSouth's view is that
while customer privacy is generally a legitimate concern
with which the Commission's rules must contend, no change in

the existing rules is necessary to accommodate that concern.

! public Notice, Additional Comment Sought on Rules
Governing Telephone Companies' Use of Customer Proprietary
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The history of the Commission's consideration of CPNI
issues is well documented and need not be chronicled again
here. Throughout this history, the Commission has crafted
its rules to achieve a balance between three competing
interests: competitive equity, efficiency of integration of
enhanced service and CPE operations for carriers subject to
the CPNI rules, and customer privacy interests. As recently
as last week, the Commission again confirmed that the
balance it had struck in previous considerations of CPNI
rules adequately responded to these competing interests when
it imposed on GTE's enhanced service activities the same
CPNI safeguard as are imposed on those activities of the
BOCs.?

In light of this long history and recent reaffirmation
of the past result, any change in weighting of the
components of this balancing approach will have to be
specifically justified in the context of significantly
changed circumstances, lest the decision be rendered
arbitrary and capricious. Moreover, any departure from the
past consideration of the relative weight of privacy
concerns would have to be reconciled with the Commission's
recent consideration of privacy concerns in analogous

contexts. Thus, BellSouth urges the Commission to keep the

? Application of Open Network Architecture and

Nondiscrimination Safegquards to GTE Corporation, Report and
Order, CC Docket No. 92-256, FCC 94-58 (rel'd April 4, 1994)

at para. 45.



following factors in mind as it evaluates the
recommendations of policy change that are sure to be offered
in this proceeding.

First, the Commission needs to adequately define the
interests it is seeking to protect in order to properly
frame its inquiry in this proceeding. For example, the
Commission alludes in the Notice to LECs' recently announced
plans for various alliances or mergers with traditionally
non-telephone company associates, implicitly suggesting that
such alliances might adversely affect customer privacy
concerns.® 1In the absence of a well-defined privacy
interest around which the Commission might seek to recraft
its rule, however, no valid assessment can be made of the
impact on such an interest that potential (or hypothetical)
alliances might generate. Thus, any parties suggesting
modification to the Commission's rules on the basis of
heretofore amorphous "privacy concerns" should be put to the
stern task of defining precisely what those concerns are and
of demonstrating precisely how any rule they advocate would
better protect those concerns without infringing on the
other components of the Commission's balancing approach.

Additionally, in attempting to define the privacy
interest that it seeks to protect, the Commission should
recognize the distinction between privacy interests of

residential customers and confidentiality concerns of

3 Notice at 2-3.



business customers. It is perhaps significant that existing
privacy laws,! as well as current governmental initiatives
to assess the need for broad privacy principles in the
private sector,’ all generally focus on the privacy rights
or expectations of individuals.® While businesses may have
some expectation of confidentiality or proprietary
protection of business records, those expectations are of a
commercial nature and do not derive from the intimate or
personal nature of the material upon which an individual's
expectation might stand. Further, BellSouth is aware of no
instance in which businesses have been held to have a
protectable "privacy" interest in a constitutional sense or
in any sense unrelated to the commercial nature of the
asserted interest. In short, the Commission must be careful
not to be swayed by arguments that surely will come that
small business customers need greater "privacy" protection

than is afforded by the current rules.

¢ See, e.g., Privacy Act of 1974, Pub. L. No. 93-579,
88 Stat. 1897, codified in major part at 5 U.S.C. Sec. 552a
("Privacy Act").

5 Inguiry on Privacy Issues Relating to Private Sector

Use of Telecommunications Related Personal Information,
National Telecommunications and Information Administration,

Notice of Inquiry, 59 Fed. Reg. 6842 (Feb. 11, 1994).
¢ Indeed, the legislative history of the Privacy Act
makes clear that the Act applies only to individuals and not
to commercial entities. The purpose of the definition of
"individual" in the Act was to "distinguish between the
rights which are given to a citizen as an individual under
this Act and the rights of proprietorships, businesses, and
corporations which are not intended to be covered by this
Act." S. Rept. No. 93-1183, 93rd Cong., 2d Sess. 79 (1974).
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Also, the Commission must be prepared, as it has been
in the past, to recognize that the privacy interest being
protected is not absolute, but that it must be tempered by
other public policy objectives. The Commission has done so
previously when adopting the current rules by recognizing
that efficiency of operations for those carriers subject to
the rules is an important public interest objective in that
it facilitates that availability of desirable services in
the consumer market. More recently, the same consideration
was addressed in an analogous context.

In the recent Caller ID decision,” the Commission
acknowledged that customers may have some expectation,
grounded in "privacy theory", that their telephone number
should not be delivered to their called party. The
Commission concluded, however, that public interest in the
development of new services dependent on calling party
number delivery warranted a prohibition on general blocking
of the calling party number (per-line blocking) on
interstate calls, lest such blocking provisions stifle the
development of the necessary market for those services.

The Commission has also tempered its treatment of

privacy interests with recognition of marketplace realities

in other contexts. For instance, the Commission has shown a

7 Rules and Policies Regarding Calling Number

Identification Service -- Caller 1D, Report and Order and
Further Notice of Proposed Rulemaking, CC Docket NO. 91-281,
FCC 94-59, (rel'd Mar. 29, 1994) ("Caller ID Order").
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consistent recognition of the special relationship between a
customer and a company with whom the customer does business,
compared with a "relationship" between an individual and a
company with which the individual has not previously had a
business relationship. Thus, in its order adopting rules to
implement the Telephone Consumer Protection Act of 1991,%
the Commission concluded on the basis of public comments and
on Congressional indications in the TCPA's legislative
history

that a solicitation to someone with whom a
prior business relationship exists does not
adversely affect subscriber privacy
interests. Moreover, such a solicitation can
be deemed to be invited or permitted by a
subscriber in light of the business :
relationship. . . . Finally, . . . we find

that a consumer's established business
relationship with one company may also extend

to the comgan¥'s affiliates and

subsidiaries.
Moreover, in that same proceeding, the Commission
broadly defined "established business relationship":

(Tlhe rules define "established business
relationship" as a prior or existing
relationship formed by a voluntary two-way
communication between the caller and the
called party, which relationship has not been
previously terminated by either party. The
relationship may be formed with or without an
exchange of consideration on the basis of an
inquiry, application, purchase or transaction
by the residential telephone subscriber

® Rules and Regulations Im enti the Telephone
Consumer Protection Act of 1991, Report and Order, CC Docket
No. 92-90, FCC 92-443 (rel'd Oct. 16, 1992) ("TCPA Order").
® TCPA Order at para. 34 (emphasis added).
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regarding products or services offered by the
telemarketer.'

This same concept of a company's use of telephone
generated information about its customers was carried
forward -~ in fact, expanded -~ in the Caller ID decision.
Whereas the rules adopted to implement the TCPA would not
permit the use of transmitted calling party number such as
ANI by a company "capturing" such information, the ANI rules
adopted in the Caller ID proceeding expressly permit the ANI
recipient to use such information for future marketing
purposes. !

These decisions, all recent, are entirely consistent
with the Commission's current CPNI rules governing BOCs' use
of residential customers' CPNI. Additionally, like the “do-
not-call" opportunities under the TCPA and the per-call
blocking availability under the Caller ID rules, the CPNI
rules provide customers who have heightened privacy
expectations a means of protecting those expectations by
requesting that their CPNI not be used for certain marketing
purposes. Thus, BellSouth submits that to the extent
residential consumers have any legitimate expectation of
privacy associated with BellSouth's access to or use of
records of its customers, those expectations are satisfied

by the current CPNI rules.

10 pCPA Order at para. 35 (footnote omitted).

1 caller ID Order, at para. 58.
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Moreover, to the extent a customer's expectation of
privacy is at stake in this proceeding, and particularly if
the Commission is considering even more stringent CPNI
safequards to protect that expectation, the Commission (or
parties urging such a result) will have to explain why
customers served by carriers subject to such rules require
such protection more than customers served by other carriers
and other businesses. By this observation, BellSouth does
not intend to suggest that all carriers should be subjected
to CPNI rules. Indeed, BellSouth has long argued against
the inefficiencies even of today's rules and would not wish
such maladies on anyone. Nonetheless, the Commission must
face the reality that a.privacy expectation (however great
or small) is a privacy expectation and should not be
expected to vary based on the identity of the service
provider. B

Along a similar vein, the Commission must be prepared
to explain why any privacy expectation recognized with
respect to LECs' possession of customer network data
requires greater protection than the same or similar
information in the possession of IXCs or others.!? Indeed,

the Commission's inquiry should not be limited to

2. Indeed, IXCs have just as much been in the news with
respect to mergers and alliances and entry into new
businesses, including local exchange service, as have the
BOCs. To the extent such alliances by BOCs are deemed to
impact their customers' privacy concerns, similar alliances
by IXCs can no less affect their customers' privacy
expectations.



consideration merely of whether the BOCs' and other LECs'
customer records merit "special" privacy protection, but
should address the fundamental question of whether CPNI
rules for a handful of carriers is an appropriate tool for
protection of customers' privacy expectations.

Finally, BellSouth cautions the Commission in advance
to be wary of any customer privacy argument advanced by
providers of enhanced or information services as a
justification for modifying existing CPNI rules. Such an
argument will merely be a ruse for rearguing the competitive
equity prong of the Commission's balance.” The credibility
of such an argument by any of these parties is immediately
suspect given their historical desire to have the same
access to CPNI as the BOCs, in total disregard of the
privacy concerns of those whose information they seek.

Indeed, the shallowness of these partiéS' concern for
customer privacy expectations is revealed by the past
suggestion!* that they be afforded access to such
information, which they would then protect against

disclosure to the rest of the universe. Such an open ended

3 while this issue has long been these parties' hot
button, nothing in the consideration of privacy concerns
mitigates in favor of providing them greater access to CPNI.
The only alternative they will argue, therefore, is that
BOCs' access should be more restricted. While this argument
may be made in the vernacular of privacy protection, the
Commission should be able quickly to see through to the
ulterior objectives of such an argument.

4  gee Petition for Reconsideration of Cox Enterprises,
CC Docket No. 90-623 (filed March 6, 1992).
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obligation for the BOCs to disseminate customer information
to anyone who promises not to disclose it further would
eviscerate any privacy expectation customers now enjoy
today. The obvious interest of these parties is in
obtaining unfettered access to CPNI or in preventing the
BOCs from accessing it. Thus, any argument by these parties
must be seen for what it will be -- a poorly veiled attempt
to jump on the privacy bandwagon in order to achieve their
long-standing objective of retarding LECs' access to their
own customer records simply because the competitors do not

have the same information as readily available to them.

CONCLUSION

BellSouth and other LECs have a longstanding track
record of dignifying customer expectations of privacy or
confidentiality of their telthone records. While the
telecommunications marketplaéé is undergoing rapid growth
and change, nothing suggests that the current CPNI rules
will prove to be inadequate in the new environment. 1Indeed,
the current rules already provide protection for those
individuals desiring a heightened privacy threshold.
BellSouth urges the Commission to remain consistent in its

recognition of the legitimacy of sharing customer
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information among integrated affiliatas and of the current
balance of privacy, efficiency, and competitive equity

interests.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.
By its Attorneys

- A A A
M. Robert sutheriand
A. Kirven Gilbert IIIL

4300 Southern Bell Center
675 W, Peachtree Straet
Atlanta, Georgia 30375
(404) 614-48%7

Date: April 11, 1994
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CERTIFICATE OF SERVICE
I hereby certify that I have this 11ith day of April,
1994, serviced all parties to this action with a copy of the
foregoing COMMENTS in referance to CC 90-6323 and 92-256, by
placing a true and correct copy of the same in the United
States Mail, postage prepaid, addressed to the parties as

set forth on the attached service list.

4 / '

Julia W. Spires
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